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Court of Appeals of the District of Columbia. 


No. 3624. 

E. J. Knabe, Appellant, 
vs. 

Terrell & Little, Inc., a Corp. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64991. 

Terrell & Little, Inc., a Corporation, Plaintiff, 

vs. 

E. J. Knabe, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed January 10, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64991. 

Terrell & Little, Inc., a Corporation, Plaintiff, 

vs. 

E. J. Knabe, Defendant. 

District of Columbia, To wit: 

Your Complainant, Samuel E. Stonebaker, Assistant Secretary of 
Terrell & Little, Inc., being first duly sworn according to law, states 

1—3624a 
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E. J. KNABE VS. TEBRELL A LITTLE, INC. 


that Terrell & Little, Inc., is entitled to the possession of the premises, 
No. Apartment 38—The Marlborough 917-18th St. N. W. located 
in the District of Columbia, and that the same is unlawfully de¬ 
tained from the complainant and held without right by the defend¬ 
ant E. J. Knabe to whom the complainant had heretofore rented the 
said premises as monthly tenant and whose tenancy and estate therein 
has been determined by the personal service of a thirty day notice in 
writing. Complainant therefore prays that a Summons be issued 
commanding the defendant to appear and show cause why judgment 
should not be given against defendant for the restriction of the 
possession of said premises, and costs of this suit. 

TERRELL & LITTLE, Inc., 
BySAML. E. STONEBAKER, 

Asst. Sec. 


Subscribed and sworn to before me this 7th day of December, 
A. D. 1920. 


BLANCHE NEFF, [seal.] 

Clerk. 


2 Undertaking on Appeal in the Municipal Court. 

* * * * * * * 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 18th 
day of December, 1920, to the Supreme Court of the District of Co¬ 
lumbia, and Fidelity and Deposit Company of Maryland, his surety, 
hereby appearing and submitting to the jurisdiction of the said Su¬ 
preme Court of the District of Columbia, undertake jointly and 
severally to abide by and pay the said judgment if it shall be affirmed, 
together with the costs of the appeal, and all intervening damages to 
the leased property, and compensation for the use and occupation 
thereof from the date of the said judgment to the date of its af¬ 
firmance, which said judgment, if affirmed, may be rendered against 
them by said appellate court jointly, or either of them separately, in 
this case, for the amount of the judgment so affirmed and the inter¬ 
vening damages, compensation and costs aforesaid. 

Signed this 27th day of Dec. A. D. 1920. 

E. J. KNABE. 

FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 

GEORGE H. PRICE, [seal.] 

A ttcyrney-in-fact 

Witness: 

GEO. P. HART. 

J. B. PARKER. 

Approved Dec. 28 A. D. 1920. 

ROBT. E. MATTINGLY, 

Judge. 
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(In Margin:) Surety Duly Qualified Dec. 28, 1920. Geo. H. 
Price, Riggs Bldg., Process Agt. Blanche Neff, Clerk, M. C. D. C. 

(Endorsed:) Filed Dec. 28, 1920. Municipal Court, District of 
Columbia. 

3 Motion to Quash and Dismiss. 

Filed February 2, 1921. 

* * * * * * % 

Comes now the plaintiff, Appellee, by its attorney Brainard H. 
Warner, Jr., and moves to quash the summons of this Honorable 
Court in the above entitled cause, and to dismiss the appeal noted 
by the appellant herein, for the following reasons: 

1. That the said appeal was made from the judgment of the Mu¬ 
nicipal Court for the purposes of delay; 

2. That the bond required by this Honorable Court is not sufficient 
in that it was not executed, filed, and entered within the proper 
times as required by the Rules and Practice of this Court, <fe the 
Code of Laws, D. C. 

BRAINARD H. WARNER, Jr., 

J. S., 

Attorney for Appellant. 

To R. M. Hudson, Esq., 

Attorney for Appellee: 

Take notice that the above Motion will be called foT hearing at 10 
o’clock a. m., on Friday, the 11th day of February, 1921, or as soon 
thereafter as the same may be heard. 

BRAINARD H. WARNER, Jr., 

J. S., 

* ■ Attorney for Appellant. 


Petition of Defendant. 

Filed March 3,1921, as of February 24,1921. 
******* 

This petitioner prays to be allowed to file this petition in this 
action, and shows as follows; 

4 1. That by the usual and customary annual order of the 

Municipal Court of the District of Columbia, which was duly 
entered on the — day of December, 1920, before the judgment in this 
action, the Municipal Court and the Clerk’s Office thereof was closed 
at noon on December 24, 1920, being Christmas Eve and was not 
again opened for business until the following Monday morning; that 
on account of said order and the closing thereunder of the court and 
clerk’s office one half day of the six days within which defendant had 
to file and have approved his undertaking on appeal, was lost to the 
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defendant, and should be excluded in counting the six days, and if 
so excluded then the undertaking on appeal was approved within 
time as it was approved before noon on December 28, 1920. 

2. That the Municipal Court did not have jurisdiction of this ac¬ 
tion under the Ball rent law or section 1225 or section 20 of the Code 
and the court should dismiss the complaint, and vacate the judg¬ 
ment of the Municipal Court, and not dismiss the appeal. 

Wherefore the premises considered the petitioner prays. 

a. That he be allowed to file this petition and that same be made 
part of the record in this cause; that process issue; that plaintiff be 
required to answer this petition. 

b. That half of December 24, 1920 be excluded in counting the 
six days within which to approve the appeal undertaking; that the 
motion to dismiss the appeal be denied; that the complaint be dis¬ 
missed, and the judgment of the Municipal Court be thereby va¬ 
cated and annulled; that petitioner be granted his costs, including 
an attorney fee. 

E. J. KNABE, 

Petitioner. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

5 I, E. J. Knabe, being first duly sworn depose and says that 

I am the plaintiff in the above petition and that the facts set 
out therein are true. 

E. J. KNABE. 

Subscribed and sworn to before me by E. J. Knabe this 2nd day of 
March, 1921. 

[seal.] ADOLPH F. SCHUCH, 

Notary Public for State of Md., 

City of Baltimore. 


Supreme Court of the District of Columbia. 

Friday, February 25th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon plaintiff’s motion filed in this cause to dismiss the ap¬ 
peal from the Municipal Court, being considered is hereby granted. 
Whereupon, it is ordered that said appeal herein from the Municipal 
Court, is hereby dismissed and the papers from said Court, are ordered 
remanded thereto, to be proceeded upon according to law. 

From the foregoing, the defendant by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon the maximum of 
an undertaking to operate as a supersedeas, is hereby fixed, in the sum 
of Twelve Hundred and Fifty Dollars. 
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Memorandum. 

March 1,1921.—Undertaking on appeal (supersedeas) filed. 

6 Supreme Court of the District of Columbia. 

Thursday, March 3d, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon motion defendant is granted leave to now file in this cause 
as of date February 24th 1921, the petition submitted to the Court 
for a Writ of Certiorari, to the Municipal Court of the District of 
Columbia, whereupon said petition being filed, a Writ of Certiorari 
is hereby denied. 


Assignments of Error . 

Filed March 15, 1921. 

* * * • * * * * 

The appellant makes and files the following Assignments of Error 
on appeal to the Court of Appeals to the rulings of the Supreme Court. 

1. The Court erred in dismissing the appeal as the Municipal 
Court deliberately without authority closed its Court and clerk's 
office half of Christmas Eve and deprived appellant of half a day 
which should be excluded in counting the six days in which to have 
appeal undertaking approved; if this half day is excluded the bond 
was approved in time. 

2. The Court erred, after permitting appellant's petition to be filed, 
in refusing to grant its prayer to dismiss the complaint, as (a) the 
Municipal Court did not have jurisdiction under the Ball Rent Law 
or Code Sections 20 or 1225, which two Sections are unconstitutional 

as class legislation and putting a burden on some litigants to 
7 obtain a jury trial, not put on others; as ( ( 6) a corporation 
such as plaintiff cannot recover, or hold such an estate in real 
estate as alleged as it is prohibited by Code 605; as (c) Code Sections 
20 and 1225 do not give the Municipal Court jurisdiction of such 
action by a “corporation,” but only by “persons” and the context 
shows the word “persons” does not include corporation. 

3/The Court erred in not granting relief under appellant's Peti¬ 
tion as such relief would be granted on a Common Law writ of 
Certiorari, and it can be granted on Petition in this action as Code 
Section 80 makes such appeal from the Municipal Court equitable 
proceedings in the Supreme Court. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 
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Designation of Record. 

Filed March 15, 1921. 

******* 

Now comes the appellant and directs the clerk to copy the fol¬ 
lowing papers into the transcript of the record in the appeal to the 
Court of Appeals: 

1. Complaint in Municipal Court. 

2. Appeal Undertaking in Municipal Court. 

3. Plaintiff’s Motion to Dismiss. 

4. Defendant’s Petition. 

5. Judgment and Order on Petition of Supreme Court. 

6. Assignments of Error. 

7. Designation of Record. RAYMOND M. HUDSON, 

Attorney for Appellant. 

8 To B. H. Warner, Esq., 

Joseph Stein, Esq., 

Attorneys for appellee: 

Take notice that the clerk will be directed to make up the tran¬ 
script of the record in the Appeal to the Court of Appeals upon the 
Designation of Record and the attached Assignments of Error. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64991 at Law, wherein Terrell 
& Little, Inc. a Corporation is Plaintiff and E. J. Knabe is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said_ District, 
this 14th day of April, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, Clerk , 

By W. E. WILLIAMS, Assistant Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3624. E. J. Knabe, appellant, vs. Terrell & Little, Inc., a corp. 
Court of Appeals, District of Columbia. Filed Apr. 18,1921. Henry 
W. Hodges, clerk. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 


October Term, 1921. 

No. 3624. 

E. J. Knabe, Appellant, 
vs. 

Terrell & Little, Inc., a Corporation. 

Appeal from the Supreme Court of the District of Columbia. 

BRIEF FOR APPEAL. 

Statement. 

This is an appeal from the Supreme Court of the District 
of Columbia dismissing an appeal from the Municipal Court 
in a Landlord and Tenant case on the ground that the ap¬ 
peal undertaking in the Municipal Court was not approved 
within six days exclusive of Sundays and legal holidays 
after the judgment; the bond was approved in time, pro¬ 
vided one-half of December 24th, being Christmas Eve 
was not counted, as by the customary order of that Court, 
the clerk’s office thereof, and the Courts were both closed 
at noon on Christmas Eve and notice thereof published; 
when the motion was made to dismiss the appeal the ap¬ 
pellant Knabe asked the court to allow him to file a petition 
in this action setting up the facts about the clerk’s office 
and the Municipal Court being closed on Christmas Eve 
and praying that the record be corrected and half of Christ¬ 
mas Eve excluded and not counted in the time, and that 
the bond be declared approved in time and the Court an 
nounce that it would hear the motion to dismiss, and on 
tny statement of the facts would consider the question a? 
if the petition was filed, and that the petition could be later 
filed, nunc pro tunc, and that I could also file a separate 
petition for common law writ of certiorari, and that the 
Court would take the matter under advisement and would 
determine whether it was best to raise the question of ex- 


eluding one-half of Christmas Eve by petition in this action 
or by separate petition for writ of certiorari. The Court 
concluded that it could be raised by petition in this action 
and allow the petition to be filed, but overruled it, as the 
Court was of the opinion that half of Christmas Eve could 
not be excluded. 

The petition and the assignments of error deny juris¬ 
diction of the Municipal Court over the subject matter of 
the action, as well as asserting that half of Christmas Eve 
should be excluded. 


ARGUMENT. 

In actions where the right to appeal has been lost by 
the act of the Court or clerk, a petition can be filed to bring 
up the whole record into the Appellate Court and have 
the matter tried and determined as if the appeal had been 
duly perfected, and this is especially true where the lower 
Court did not have jurisdiction over the subject matter of 
the action. 

In the District vs. Gas Light Co. (3 Mackey, 350,) the 
the old Supreme Court of the District of Columbia laid 
down the following principle which, we contend, is sup¬ 
ported both by reason and common sense. 

“We ought not to encourage writs of certiorari for mere 
matters of form, and the courts do not. The old Supreme 
Court of New York was troubled with applications of this 
kind, and they finally decided broadly the doctrine that 
writs of certiorari should never issue where there was a 
right of appeal and the party could have a remedy in a 
superior court unless the jurisdiction was called in question, 
or unless some specific reason was shown why the writ 
should issue— as that the party has lost his right of appeal 
either through mistake or in advertance, or something of 
that kind” 

G. C. & Sante Fe R. R. So. vs. Coleman, 2 Texas Appeal 
Cases 548. 

“The use of this writ is now pretty well understood, and 
its limits well defined, though the practice is not the same in 
all jurisdictions. It is generally used in such cases which 
might otherwise, without its intervention, leave the party 
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remediless. It is considered as an extraordinary remedy, 
resorted to for the purpose of supplying a defect of justice 
in cases obviously entitled to redress and yet unprovided for 
the ordinary forms of procedure. Even in cases where the 
law had provided a remedy by writ of error or appeal, this 
writ may, under special circumstances, be invoked as for in¬ 
stance, if by the act of the Court, either oppressively or 
erroneously, the writ of error or appeal is refused; or if 
by the act of the clerk, negligently or wilfully, the writ 
of error is defeated; or if, by the contrivance or procure-* 
ment of the adverse party, the same result is effected; or 
even if by unavoidable accident or misfortune, without 
blame of the party injured, he has been prevented from 
having the benefit of a second investigation of the facts of 
the case prescribed more of a writ of error or appeal, cer¬ 
tiorari may be resorted to as a substitute for redress.” 

Poe vs. Marion Machine Works, 24 W. Va. 520. 

Betts vs. Franklin Dev. (N. C.) 487. 

Skinner vs. Maxwell, 67 N. C., 257. 

Winborn vs. Byrd, 92 N. C., 9. 

Hodges vs. Lassiter, 94, N. C., 294. 

* Ahrends vs. Giesecke, 9 Tex., 432. 

14 Texas, 594. 

2 Texas Civil Appeals, 548. 

The Municipal Court did not have jurisdiction over the 
subject matter. 

This is an action by Corporation in an apartment house, 
and under the Ball Rent Law the plaintiff below, appellee 
here, is not entitled to recover possession, and as Section 
119 of the Ball Rent Law suspends all Landlord and Ten¬ 
ant action during the life of that law, except the one pro¬ 
vided in Section 109 of the Ball Rent Law, the Municipal 
Court did not have jurisdiction of this action. 

Corporations cannot recover estates in real estates or 
lands in the District of Columbia. 

CORPORATIONS. 

Code 605 prohibits incorporation of Corporation to buy, 
sell or deal in real estate, but permits Corporations to be 
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chartered to do business generally done by a real estate 
broker or agent. 

Latta vs. Kilbourn, 150 U. S. 524, an appeal from Sup. 
Ct. D. C. define real estate broker as states below in 7 
words and phrases 5937, and Congress has this definition 
before it when passed the prohibition in Sec. 605 above. 

Seven words and phrases 5937 says: “A real estate 
broker is a person who for commission or other compen¬ 
sation is engaged in the selling of, or negotiating sales of 
real estate belonging to others,” citing Latta vs. Kilbourn, 
150 U. S. 524, 14 Sup. Ct. 201 an appeal from Sup. Ct. 
D. C. in 1893, which decision was familiar to Congress 
when it passed the amendment in 1902. 

Seven words and phrases 5839, says: “A real estate 
agent is a person who, generally speaking, is engaged in the 
business of procuring purchases or sales of lands for third 
persons on a commission contingent upon success.” Many 
cases cited. 

Two words and phrases 1857, “The term ‘Dealing in 
foods' implies not only selling but buying to sell as an 
avocation of business.” Saunders vs. Russell, 78 Tenn. 
293. 

“A dealer is one who buys to sell to others at a profit.” 
Delaware & Co. case 8 Pa. Co. Ct. P. 496. 

In Inglehart vs. Inglehart, 26 apps. 209, 33 W. L. R. 
711, affirmed in 204 U. S. 478 the Court stated that foreign 
corporations had not more rights to take or hold real estate 
in D. C. than local corporations, that their only rights 
were by comity. 

38-3 (Del. Super) A Foreign corporation, not licensed 
as real estate broker, held not entitled to recover on a con¬ 
tract made with it as such. E. A. Strout Co. v. Howell, 82 
A. 238, 2 Boyce, 489. 

Code 396, 7-8 are not permissive, but are an additional 
prohibition with a criminal penalty, so that the Government 
can act if citizens don’t. 

The theory of all the sections is to protect the buildings 
and land in the Nation’s Capital from becoming under the 
control and in the possession of foreigners, which is very 
wise. 

The petition does not deny the landlord’s title, but rather 
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his remedy, as he cannot come into court admitting his 
violation of the statute, and obtain the aid of the Court 
But, I further contend that cases like this are an exception 
to the rule, that a tenant cannot deny the landlord’s title. 

Most of the later cases hold that where a foreign corpora¬ 
tion has not complied with the statutes for admission to a 
State, that its remedy on contracts in the State is denied or 
barred without holding the contracts illegal, they just refuse 
to enforce them by withholding the remedy. 

Where a statute prohibits a Corporation taking real 
estate, a conveyance as devise to a Corporation is absolutely 
void. In Re McGraw 111, N. Y. 66, 2 L. R. A., 387, n. 
19 N. E. 233 Bogardus vs. Trinity Church, 4 page 187. 

By Code Sec. 1011, estates by years, sufferance, etc., are 
declared to be in D. C. Estates in lands. The complaints 
allege the corporations granted such estates; that is buying, 
selling and dealing in real estate, and not doing the busi¬ 
ness of a broker or agent as defined in Latta vs. Kilboum, 
160 U. S. 524. 

CORPORATIONS CANNOT BRING LANDLORD 
PROCEEDINGS IN MUNICIPAL COURT. 

Code Sec. 20, requiring a complaint under oath by the 
Person, (Plaintiff) aggrieved against the Party, (defend¬ 
ant) two different words in same clause to designate plain¬ 
tiff and defendant indicates person here does not include 
Corporation and that party does. Thus clauses 3 of Sec. 
2 is not broad enough to cover this section. 

Besides Sec. 13 on replevin use the word Plaintiff and 
not Person again indicating that Person here is used in a 
limited sense. The spirit of the decision in Am. E. E. Co. 
vs. Normandy 46, App. 320 at 340, holding that the word 
Person in Code Section 1298 providing for a change of 
name does not include Corporations. The D. C. Supreme 
Court for years had been changing names of Corporations 
under Section 1298. 

Rule 19, Clause 3 indicates that the framers of the Rule 
recognized that there could be a Corporation defendant arid 
not a Corporation plaintiff. 

Some Corporations are permitted by special statute to 

5 



hold certain land in D. C. and they can sue for possession 
by action originating in the D. C. Sup. Ct. 

A. D. C. Corporation cannot have but one object. Daney 
vs. Clark 24, App. 487. 

The Municipal Court Act, says it shall exercise the same 
jurisdiction as justices, etc., “and no more,” unless “ex¬ 
pressly changed or enlarged hereby.” 

As this action was brought in defiance of the Ball Rent 
Law at a time when that law was not being enforced, by the 
Courts of the District of Columbia, and the plaintiff be¬ 
lieving it would never be enforced, now as that law has 
been declared valid (Block vs. Hirsh, 49 W. L. R. 242.) 
The question in this action as to the right of possession by 
the plaintiff has become moot and this being the case, this 
judgment should be reversed and sent back to the Supreme 
Court of the District of Columbia with instructions to dis¬ 
miss the complaint at the cost of the plaintiff below, and 
appellee here, in accordance with the decision of the United 
States Supreme Court in Heitmuller vs. Stokes, 49 W. L. 
R. 451, because even if the plaintiff has judgment for pos¬ 
session, it is not entitled to enforce it. 

Clearly the judgment appealed from should be reversed 
and remanded to the Supreme Court with instructions to 
dismiss the complaint at the cost of the appellee. 

Respectfully submitted, 

Raymond M. Hudson, 
Attorney for Appellant. 
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